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& ‘5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY z
WASKINGTON, D.C. 20480

e

. . OFFiCe o=
foR JIN 1 88 warin

Conetanca B. Harriman, Atty.
Steptoea & Johnaon

1330 connecticut Avenue
Washington, D.C. 20036-1795

Dear Ms. Harriman:

We are writing in response to your inquirles to the Agency's
office of General Counsel seeking guidance concerning the
applicability of EPA's regulations at 40 CFR Part 435, Subpart C
(0il and Gas Extraction Point Source Category, Onshore
Subcategory) to coal bed mathance production facilities.

Your inquiries relate to a pending action by the State of
Alabama, which has proposzed but not yet isaued a National
Pollutant Discharge Elimination. Systam (NPODES) permit for a coal
bed methane production facility operated by your client, River
Gas Coxrporation. It is our understanding that the State has not
applied 40 CFR Part 435, Subpart C in the proposed permit. The
Lagal Environmantal Assistance Foundation, Inc., an environmental
group, has brought suit in the U.S. District court seeking to
enjoin the issuance of the permit on the basis, among other
things, that 40 CFR 43%.32 "is applicable to and prchibits the
discharge of... pollutants"” from “facilities éngaged in the
extraction and production of methane gas..." (Leuaal Envirconmental
Agsistance Foundatien., Ipc: v. leligh Pequen, et 3l,, M.D. Ala.,
No_ 89-H-263-N),

As you know, the Agency has advised the State of Alabama in
the past that 40 CFR Part 435, Subparxt € does not apply to coal
bed methane production facilities. The Agency's view is one of
long standing. (See EPA's letters of February 23, 1989 to the
Alabama Department of Environmental Management and of February 8,
1982 to the Alabama Watar Improvement Commission, coplem of which
are attached.) BPA has not changed its view that 40 CFR Part 435
does not apply to coal bed methane production facilitles.

EPA's regulations at 40 CFR Part 435S; Subpart C provide that
“there shall be no discharge of wasta uatcr pollutants into
navigable waters from any source assoclated with production,
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field exploration, drilling, well completion, or well
treatment:...” &0 CFR 435.32, Thogse ragulations are technolegy-
based quidalines at tha BPT (Best Practicable Control Tachnology
currently Available) levael of control. Section 304(Db) (1) (B) of
the Clean Watsr Act regquires EPA. in eatadlishing BPT guidmlines,
to cansidar "the total cost of applicaticn of technology in
relation to the effluent reduction benarits to be achjieved frow
such application, and... the age of the eguipment and facilities
involved, the process employed, the engineering aspects of the
application of various typea of control technigues, process
changes, non-water quality environmental impact {including energy
requirements) and such other factors as the Administrator desms
appropriata._._.__"

Nothing in the rulemaking rescord, including the technical,
economic, and envirommental assgessment support documenta,
suggests that the Agency considered any of these aspects of :
nethane productien from coal beds in developing the oil and gas
extraction regulations at 40 CFR Part 435. The existence of a
.domestic coal bed methane production industry was not Xnown to
the Agency during the developmant of the 1979 regulations for oil
and gas extraction. None of the operations associated with
exploration, delineation, well drilling, or production of methane
from coal beds wazn viszited, sampled, profiled, or othervise
congldered during the devalopment of the oil and gas extraction
requlations. Because EPA did not study or conasider the cocal bed
mathane production industry in the development of the
regulations, the Agency made no findings with respect to the
production methodg awployed, materials used, volumesa, types and
charactaristics of wastaes generated, pollutants of concern,
pollution mitigation measurem, or practicable treatment
technologias.

In addition, the costs of compliance with the BPT "zaro
discharga® requirement to the coal bed methane production
industry wa@ra unknown toc EPA at the time of promulgaticon aof the
Part 435 regqulations. Therefore, the Agency did not determine
whether "zero discharge” igs appropriate for cocal bed methane
production operations in light of the BPT statutory mandate that
the total cost of the application of the treatment tachnology ba
considered in rqelation to e¢ffluent reduction benerits.

Finally, the Dwvelopment Document for the Part 435

... ~regulations (Development Document foxr Toterim Fipal Effjuant
: .

Limitations Guideline oposad New

standards for the Qil and Gas Extraction Point Sourxce Catedqory,
EPA 440/1-76/005~a, September 1976), makes claar that only
"certain segments of thae peatroleum induztry" were covered by the
study. Development Document, Section ITXI pp. 8~9. This would
include natural gas production associated with petroleum
daposits, but not methane gas production from ccal depomits.




Aug-25-00 04 -12P CMaA Rirmingham, Al

_3_.

The 'gact. that the Part 435 ragulatione do not apply to coal
bed methudmifacilities does not wmean that these facllities are
exampt from-sppropriastoly stringent ragularion. Priex to the
promulgatien of pationally applicable industry-wide effluent
limitations guidelines, such limitationa are to be applied in
individun) permits on a case-by-case, best professional judgment
(*BPY") bamis. Section 402(a) (1) of the Clean Water Act: NEDC V.
EPA, 859 F.2d 156, 197-202 (Db.C. Cir. 1988); Amsrican Petyoleum
Institute v. BPA, 787 ¥.2d 945, 969, 971 (5th Cir. 1986). This
requirement is applicable to both EPA-issued and stata—isaued
permitm. 40 CFR 122.44(a); 125.3(c)(2). The bases for tha
technology~based effluent limitations and standaxds and the
deadlines that Congrxoss set for their achisvement are set rarth
in Saeactions 301(b), 304(d) and 306(b) of tha Clean Water Act.

We would like to peoint out in closing that &s theé parxitting
authority in this case, the State of Alabama may determine in tha
first instance wnether or not the regulations in issue mugt be
applied. Accordingly, thiz letter constitutes aavics by the
Agency that it reads the Part 435 regulations as being
inapplicable to coal bed methane production facilities, not a
formal A?ency deterninaticn that is mandatory at this
intermediate stage of the permitting process. EPA‘'s role in the

review of NPDES parmitting by delegated states is =met forth at 40
CFR Part 123, Subpart C.

I hope this letter fully addresses your concernc. If we can
be or turther assistance, please do not hecitate to contact
Marvin Rubin, Chief, Chemicals Ynduetry Branch at 202-382-7124.

Very truly yours,

<P oo

Thomas P. C'Parxrell

Director

Industrial Technology
Division

cc: Pournier J. Gale, III, Esqg.
Olivia H. Jenkins (ADEM)
David A. Ludder, Esq. {LEAF)
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

FER 8 1382

Mr. Rodney D, Hames

Water Improvement Commission of the State of Alahama
Public Health Services Byilding

Montgomery, Alabama 36130

Dear Mr. Hames:

I received your letter dated January 19, 1982 regarding the applicability
of 40 CFR Part 4%5 to wastewater from coal bed degasification facilities. Ag
discussed during our earlier telephone conversation, tha U. S. Envirommeatal
Protection Agency did not consider wastewater from sych operations in the
development of effluent guidelines for the 0il and Bas Extractien Point Source
Category; therefore, 40 CFR Part 435 3is not directly applicable to the coal
bed degasification faci)ities.

I hope this is responsive to your request. [f you have any questians,
please call me st (202) 426-4617.

Sincerely,

fluent Guidelines Division

cc: William Jordan (OWE)

LRV

Yoo S
'& ) COMMISSON
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e L. Myees, .D.,
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WATER IMPROVEMENT COMMDITIRULY

Vo8 Cheklmas

Ortas Logytion,

Januaxy 19, 1982

Mr. John Lum

wH $52

U.8. Boviroomantal Protsctiom Agency
Wasdington, D.C. 20460

Dear Xx. Lum:

During tha developeent of a gsnexral HPPRI perndts program for the
Srara of Alabasa, & difficnlry was encoumtatwd with respsct to a particulsr
gansral permit catsgory and possihla governing sffluent 1tmtitation
guidalinsu, Ths genersl paxmit catagory {s the Casl 3ed Degasification
Category snd tha affluent limiration guidelins 1e for 40 CIR Part 435
011 and Gas Extrraction Polnt Sourca Catsgory Swbpart C - Ouoshoxs Subcatsgory.

Briafly. coal bad degasification ia a procass in Whlch ¥ well is drilled
1o 2 coal sesA and them pPressuTized Cuneing ths sesms o fracturs. Ihis
frssruring li{beratas trapped mathans and other gases. Ar fiyet this process
was ewploywd as & safaCy mmasure intendad as s mathod to lower tha gas
contunr of tha coel sesm priar to xixing cperations thexrady lowaring hwesn
beslth hasard and explowlon risks., Yollowing the o1 smbearge of 1974 and
subsequent eOergy crisis in this cowntry, the fexsidbility of collecting and
eelling thie gas wvas iovestigatad. AL firac the price of gss precludsd tha
development of the technology ou s scovwaic besis. Raecant prics incresses
and deragulation of rha pstursl gas {ndustry, however, har now msds the
collaction snd muls of this gsx sn atrractive venturr. The sxtensive coal
Teserves of This state rargscs it as & prima locstimm for the davelopmsns
of thie industyy, Due to the unuscal gpatura uf this indoscry, the {seuanca
of individusl NYDES parmits would place ap msanagable burdsn on this agency.
Therafore, a gmansral permic seems to De the mnat dasirabls routs to taks.

During tha davelopasuc of the general pexmiy, A0 CPR 8435.30 - 4133.32
wvers rwviewed. Iu mhort, thesma sections raquira zsxo di{schargas from
"facilitiep sngaged in the production, fiald explorstiom, drilling, well
complarion, mnd wall treatmeur in tha 01l and gas extraction industry . . .”
Inassuch =3 the coal ded dagamificatiom indostry 1» s gee extrscvion foduscry,
this office refarted to the Daveloppent Document for 40 CTR 8435 to datarmine
vbethar thase guidelioes 4re applicable, Prom the reviaw of this docunamr
(BPA 440/1-76/05%a Group 1I), the following comclumions wers darived:
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Comwiseion Membayar
Ty A Grumasl fv.. FalMmopa
Chuve= O. Cargite, Howy [CwR
Fraak £ Uysxtrosm, Sr, Rirmingram
pantd L. TROo™ma, MontgeMaery
Dv, Jaha M. Wirstun, J7., MORtgociery

Muiling vda mady
Publl Wasitn Jevelces Doy,
WMonigemery, Ak 36130
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1. The agency did noc study 2 coal bed dagasification aira during
tha developmant of thase guidalisas;

2, Nor was the feaxihility of yero discharga from such a facility
congidmured; .

3. Also, the specialixzad processes mmd the eource end naturs of the
wastewatsr was oot considered.

In view of these conclusions, this office {8 of tha opinion thar
40 CIR §43$ 1a mot applicsble to the coal bed dagssificaticn Induscry and,
therafore, ths zexo dischargs mtndare cndar 40 CYR 84635.32 18 nat binding to
these faciliries.

In this regard snd iz accordanca with this sgancy's Memorandwm of
dgTsemant with KFA regarding the XPDRS program, wa ruquest a writesu
scatesent of concurrwmcs or danial wirh raspuct to ez aforemmtionad
opinion. If such statemsnt {3 not vecatwed within 21 days of tha dets of this
larter, this offise will assume concuxrence with our opinton snd procsed
with permdit devslopment.

4a alwnys, wa axe spprecistive uf any aud ell sssistaacs that you can
give us. Should you have any questions, plasss contaet tha undsrsigned at

205-277-3630. ,
Rodney D .

Enginast \Yechnical Staff
Vater Improvemsnt Commissicn

Bimaédy »
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